
SOFTWARE LICENSE AGREEMENT 
 FOR CONSUMER HOME USE 

 
 
THIS SOFTWARE LICENSE AGREEMENT ("Agreement") is made and entered into 
by and between Be Smart Kids, LLC (Licensor) and User, the person or entity purchasing 
the Be Smart Kids Learning System (Licensee). 
 
ALL REFERENCES TO BE SMART KIDS AND THE BE SMART KIDS LEARNING 
SYSTEM ARE TRADENAMES/TRADEMARKS OF BE SMART KIDS, LLC 
 
RECITALS 
 
A. Licensor is the owner of the Software and related intellectual property (as defined 
below), but generally known as the Be Smart Kids Learning System. 
 
B. Licensor desires to grant to Licensee and Licensee desires to obtain from Licensor a 
non-commercial use license to use the Software and IP solely in accordance with the 
terms and on the conditions set forth in this Agreement. 
 
1. DEFINITIONS. 
 
 
1.1 "Documentation" shall mean all manuals, user documentation, and other related 
materials pertaining to the Software, which are furnished to Licensee by Licensor in 
connection with the Software, whether furnished in electronic or hard copy. 
 
1.2 "License Fee" shall mean the amount paid at the time of purchase by Licensee, 
usually in an electronic delivery on the Be Smart Kids web site. 
 
1.3 "Software" shall mean the computer programs known as Be Smart Kids, which is a 
Learning System for young children.   The software and other intellectual property 
(instructions, information, manuals, trade marks, characters, etc.) are further described on 
the above referenced web site.  The Software License Agreement is for object code only 
to be used as downloaded from the Be Smart Kids web site, ONLY for the individual 
use of the Licensee.    No other rights of any kind, including any rights to source 
code, patent, copyright, or other, are included under the terms and grant of this 
License. 
  
2. GRANT OF RIGHTS. 
 
The License granted for Software under this Agreement authorizes Licensee, on a 
nonexclusive basis, to use the Software for private use only, to wit:  neither the 
software, other intellectual property, nor services based upon the use of the software, 
is granted to the Licensee.   Two installations are permitted under the terms of this 
License. 



 
3. DELIVERY. 
 
3.1 Software.  Licensor shall deliver to Licensee a copy via electronic sale on its internet 
site, unless special circumstances (volume purchasing) is requested by the Licensee and 
approved by the Licensor (in which case the software may, in the sole discretion of 
Licensor, be delivered in a different format and method, which will require specifically 
agreed upon changes to this License, signed by both the Licensor and Licensee in hard 
copy only). 
 
3.2 Documentation.  Documentation is included in the software;  Licensee may forward 
questions and requirements via email – per the instructions on the Licensor’s web site – 
for which reasonable support will be provided.  
 
4.  NO MODIFICATIONS. 
 
4.1 Licensee may make NO changes or modifications to the software or any other 
produce of Be Smart Kids.  The Licensee specifically represents that he, she, it, or 
anyone working for or contracted with Licensee shall not, under any circumstances, 
reverse engineer the software, code, products, or any portion thereof. 
 
 
5. NO ADDITIONAL COPIES. 
 
5.1 Licensor grants, and Licensee receives, only the right described above; to wit two 
installations of the software. 
 
5.2 In unusual circumstances (for example computer failure) Licensee may contact Be 
Smart Kids, per the instructions on the web site, and request an additional code to 
download the software at no charge.   Such special grant of rights is solely in the 
discretion of Licensor. 
 
5.3 NO OTHER COPIES OF THE SOFTWARE ARE PERMITTED.   MAKING 
ADDITIONAL COPIES IS A MATERIAL BREACH OF THIS AGREEMENT BY THE 
LICENSEE, FOR WHICH LICENSOR RESERVES ALL RIGHTS AND REMEDIES 
AT LAW OR EQUITY. 
 
6. PROTECTION OF SOFTWARE. 
 
6.1 Proprietary Notices. Licensee agrees to respect and not to remove, obliterate, or 
cancel from view any copyright, trademark, confidentiality or other proprietary notice, 
mark, or legend appearing on any of the Software or output generated by the Software. 
 
6.2 No Reverse Engineering. The Licensee specifically represents that he, she, it, or 
anyone working for or contracted with Licensee shall not, under any circumstances, 



reverse engineer the software, code, products, or any portion thereof or make any copy 
thereof unless expressly permitted under the terms of this License. 
 
7. OWNERSHIP.  
 
7.1 In addition to all other terms, statements, and representations contained herein, 
Licensee further acknowledges that all copies of the Software in any form provided by 
Licensor or made by Licensee are the sole property of Licensor.  Licensee shall not have 
any right, title, or interest to any such Software or copies thereof except as provided in 
this Software License Agreement, and further shall secure and protect all Software and 
Documentation consistent with maintenance of Licensor's proprietary rights therein. 
 
 
8. CONFIDENTIALITY. 
 
8.1 Acknowledgement. Licensee hereby acknowledges and agrees that the Software and 
Documentation constitute and contain valuable proprietary products and trade secrets of 
Licensor and/or its suppliers, embodying substantial creative efforts and confidential 
information, ideas, and expressions. Accordingly, Licensee agrees to treat (and take 
precautions to ensure that its employees treat) the Software and Documentation as 
confidential in accordance with the confidentiality requirements and conditions set forth 
below. 
 
8.2 Survival. Licensee's obligations under this Article 8 will survive the termination of 
this Agreement or of any license granted under this Agreement for whatever reason. 
 
9. WARRANTIES; SUPERIOR RIGHTS. 
 
9.1 Limited Warranty. Licensor represents and warrants to Licensee that the Software, 
when properly installed by Licensee and used with the Designated Equipment, will 
perform substantially as described in Licensor's then current Documentation for such 
Software for a period of ninety (90) days from the date of shipment. 
 
9.2 Limitations. Notwithstanding the warranty provisions set forth in Section 9.1 above, 
all of Licensor's obligations with respect to such warranties shall be contingent on 
Licensee's use of the Software in accordance with this Agreement and in accordance with 
Licensor's instructions as provided by Licensor.  Licensor shall have no warranty 
obligations with respect to any failures of the Software which are the result of accident, 
abuse, misapplication, extreme power surge or electromagnetic field. 
 
9.3 Licensee's Sole Remedy. Licensor's entire liability and Licensee's exclusive 
remedy shall be, at Licensor's option, either (a) return of the price paid or (b) repair 
or replacement of the Software upon its return to Licensor; provided Licensor 
receives written notice from Licensee during the warranty period of a breach of 
warranty. Any replacement Software will be warranted for the remainder of the 
original warranty period or thirty (30) days, whichever is longer. 



 
9.4 Disclaimer of Warranties. LICENSOR DOES NOT REPRESENT OR WARRANT 
THAT ALL ERRORS IN THE SOFTWARE AND DOCUMENTATION WILL BE 
CORRECTED. THE WARRANTIES STATED ABOVE ARE THE SOLE AND THE 
EXCLUSIVE WARRANTIES OFFERED BY LICENSOR. THERE ARE NO OTHER 
WARRANTIES RESPECTING THE SOFTWARE AND DOCUMENTATION OR 
SERVICES PROVIDED HEREUNDER, EITHER EXPRESS OR IMPLIED, 
INCLUDING BUT NOT LIMITED TO ANY WARRANTY OF DESIGN, 
MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE, EVEN IF 
LICENSOR HAS BEEN INFORMED OF SUCH PURPOSE. NO AGENT OF 
LICENSOR IS AUTHORIZED TO ALTER OR EXCEED THE WARRANTY 
OBLIGATIONS OF LICENSOR AS SET FORTH HEREIN. 
 
9.5 Limitation of Liability. LICENSEE ACKNOWLEDGES AND AGREES THAT THE 
CONSIDERATION WHICH LICENSOR IS CHARGING HEREUNDER DOES NOT 
INCLUDE ANY CONSIDERATION FOR ASSUMPTION BY LICENSOR OF THE 
RISK OF LICENSEE'S CONSEQUENTIAL OR INCIDENTAL DAMAGES WHICH 
MAY ARISE IN CONNECTION WITH LICENSEE'S USE OF THE SOFTWARE 
AND DOCUMENTATION. ACCORDINGLY, LICENSEE AGREES THAT 
LICENSOR SHALL NOT BE RESPONSIBLE TO LICENSEE FOR ANY LOSS-OF-
PROFIT, INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES 
ARISING OUT OF THE LICENSING OR USE OF THE SOFTWARE OR 
DOCUMENTATION. Any provision herein to the contrary notwithstanding, the 
maximum liability of Licensor to any person, firm or corporation whatsoever arising out 
of or in the connection with any license, use or other employment of any Software 
delivered to Licensee hereunder, whether such liability arises from any claim based on 
breach or repudiation of contract, warranty, tort or otherwise, shall in no case exceed the 
actual price paid to Licensor by Licensee for the Software whose license, use, or other 
employment gives rise to the liability. The essential purpose of this provision is to limit 
the potential liability of Licensor arising out of this Agreement. The parties acknowledge 
that the limitations set forth in this Article are integral to the amount of consideration 
levied in connection with the license of the Software and Documentation and any 
services rendered hereunder and that, were Licensor to assume any further liability other 
than as set forth herein, such consideration would of necessity be set substantially higher. 
 
 
10. GOVERNING LAW; JURISDICTION AND VENUE.  
 
10.1 The validity, interpretation, construction and performance of this Agreement shall be 
governed by the laws of the State of Texas.  The Texas state courts of County, Texas (or, 
if there is exclusive federal jurisdiction, the United States District Court for the District of 
Texas) shall have exclusive jurisdiction and venue over any dispute arising out of this 
Agreement, and Licensee hereby consents to the jurisdiction of such courts. 
 



11. SEVERABILITY.  
 
11.1 If any provision of this Agreement shall be held by a court of competent jurisdiction 
to be illegal, invalid or unenforceable, the remaining provisions shall remain in full force 
and effect. 
 
This Agreement and its exhibits contain the entire understanding and agreement 
between the parties respecting the subject matter hereof.  This Agreement may not be 
supplemented, modified, amended, released or discharged except by an instrument in 
writing signed by each party's duly authorized representative. All captions and 
headings in this Agreement are for purposes of convenience only and shall not affect 
the construction or interpretation of any of its provisions.  Any waiver by either party 
of any default or breach hereunder shall not constitute a waiver of any provision of 
this Agreement or of any subsequent default or breach of the same or a different kind. 


